


















































































The Family Action Council of Tennessee 
Alliance for Law and Liberty 
 

(over, please) 

What is the real end game in politics? 
 

I need to be honest. God has provoked me to think about just how God-centered my thinking about 
politics has been. I am thinking it has not been. 
 
That may sound surprising, because probably friend and foe alike knew my policy views were 
grounded in what I will call “Biblical values.” But, for the sake of killing legislation I thought morally 
bad or passing legislation I thought morally good, I tried to leave God out of the legislative arguments. 
In light of our culture, it seemed that bringing God into the argument at any point just created hassles 
and objections that made the desired disposition of the legislation that much harder. 
 
This was what I have taken some to mean by “principled persuasion,” even if that is not what they 
meant. I thought this was what the Apostle Paul did on Mars Hill when he used things the people 
generally knew, even quoting their own poets, to reason with them.   
 
This is a good approach, but an approach to what? To what end is this approach directed? 
 
As I have considered more fully and carefully the story of Paul on Mars Hill found in Acts 17, the 
Apostle’s end was to not leave those on Mars Hill in ignorance as to why what he said about this “big” 
or “transcendent” over-everything God was true.  The end game was to point them to a true knowledge 
of the true God, what they had held “in ignorance.” 
 
Knowing God is the “end game” of Christianity. Knowing God is eternal life. Knowing God is to 
know the glory of God. Knowing the glory of God is to see that we live only for the sake of glory of 
God and realizing that apart from our union with Christ we can never measure up to such a calling. 
 
But this knowing must be externalized and directed to the only purpose that is worthy of God and does 
not “fall short of” His glory (Romans 3:23), namely, manifesting the “glory of the knowledge of God” 
(2 Corinthians 4:6). Not to do this is to repudiate one of the very reasons we were made in the image of 
God for part of what is entailed in that image is an exercise of authority in relation to the rest of 
creation and its further development (Genesis 1:28), recognizing, of course, it is a delegated authority 
and circumscribed by God for use only to His glory,  
 
It seems to me that the end game in much of modern evangelicalism is not God but the individual 
person. It may be about escaping Hell to get a Heaven of pleasure (like Islam minus the 72 virgins). It 
may be about getting whatever will help a person cope with [name something]. It is about me, me, and 
me.  God and salvation become strictly for the sake of the individual, not God. 
 
And in much of conservative evangelicalism, it seems to be about “saving souls,” not the whole 
person, body, mind, and soul, a form of Christian Platonism that is fully compatible with the 
transgender worldview in which what is in the person’s head (a me-centered “spiritual” or psychic 
reality) does not need to correspond to the body.  The real me has nothing to do with my body, and the 
Scripture warns us against such dualistic thinking. 
 
Similarly, I have for too long considered the end game of politics to be the disposition of legislation in 
accord with a Biblical moral value. Such a result is good, but is there anything in which a Christian 



engages for which the end game should not be coming to know God better in the process (the process 
of sanctification) and pointing others to the knowledge of God (bearing witness)?  
 
Which of these two end games might be of most interest to God—a particular legislative outcome or a 
relational knowledge of God?  
 
I do not think the answer has to be either/or because it is just possible that if legislation is addressed 
with the knowledge of God as the end of the process (what we say as we advocate) and the end of the 
legislation (its final disposition), then the knowledge of God in society and legislative outcomes will 
begin to coincide, if not immediately, then over time.  
 
In fact, history shows that to be the case and, though a minority view today, I believe God will be 
faithful to the goal set by Himself for His Creation in Genesis 1. God never has a Plan B.  The basis for 
the Gospel is not laid in Genesis 3:15, but in Genesis 1 and 2.  Genesis 3:15 is not Plan B, but the 
means by which Plan A is to be brought about. 
 
I further ask myself these questions: 
 
Is removing or at least obscuring the “God factor” in my advocacy for a desired legislative end a form 
of manipulation?  
 
Is reliance on a “principled persuasion” that says God must remain hidden a denial of the power of 
God to achieve whatever His purposes may have been by the legislation’s presentment and the 
exaltation of worldly wisdom.  Why add, at the end “Oh, I believe in God,” when I have just convinced 
others God is not necessary? 
 
Am I assuming that God’s purpose must be a disposition of the legislation that accords with Biblical 
moral values? But is this not perhaps grounded on a legalistic spirit that makes right moral values the 
end and purpose of Christ’s advent, life, death, resurrection, and ascension rather than the knowledge 
of the glory of God? 
 
This is not to say that I no longer believe that civil law educates and influences. I still believe that there 
is a quantum of law reflecting a particular worldview that will influence the direction of the social 
order, even if many are not Christian. And that is why Creator based societies with their Creator based 
views of law have to be overthrown by those who do not know God.  
 
In our country, it has been overthrown predominately by the U.S. Supreme Court, which, in turn, 
changed the nature and purpose of education, which, in turn, changed the people being educated. Then 
those “re-educated” persons took over the levers of political government. That is where we now are. 
 
Then again, maybe the Supreme Court was able to jettison the Creator, because of the grief and scorn 
heaped upon “fundamental” Christians after the Scopes trial and our inability or unwillingness to 
respond intelligently. Did dualism become our escape from the world and did that produce the 
whirlwind we have inherited? 
 
Finally, I ask: Should we expect to see any change in a social order that has moved away from God 
and moving further away every day by hiding God under our bushels? I think not. 



























The Right of States Legislatures to Ban Abortion is in the Ninth Amendment. 
By David E. Fowler, Esq. 
  
The late U.S. Circuit of Appeals Judge Robert Bork once famously said that the Ninth 
Amendment was an “inkblot.” 
 
It is true, as Justice Amy Coney Barrett said during her confirmation hearings, that the U.S. 
Supreme Court has never opined on the Ninth Amendment’s meaning. But that does not suggest 
its meaning is unclear.  
 
When the amendment’s text is understood in terms of its public meaning at the time of its 
ratification—an interpretative approach approved by a majority of justices now on the Supreme 
Court—its authorization for States to ban abortion is clear. The Fourteenth Amendment did not 
change that. 
 
What is the Ninth Amendment? 
 
The Ninth Amendment reads as follows: “The enumeration in the Constitution, of certain rights, 
shall not be construed to deny or disparage others retained by the people.”  Without even putting 
these words in any historical legal context, we can draw some conclusions.  
 
First, it means we have more rights than those enumerated in the first eight amendments to the 
Constitution, the Bill of Rights. There are “others” beyond those enumerated. 
 
Second, our rights do not originate with the Constitution. They are based on something outside of 
and preceding it. The Constitution merely enumerates certain of those rights. 
 
Third, the unenumerated other rights “retained by the people” obviously also derive from a source 
outside the Constitution. The text’s discussion of “rights”—be they enumerated or retained—
implies that the rights share a common source among them.  
 
Fourth, the preceding point suggests that the enumerated rights were intended to carry forward the 
meaning they had under the source of law from which they derive.  
 
These latter two points require further explanation.  To say there are “certain rights” that are 
“enumerated” and “other” rights that are “retained,” bespeaks a common group divided only by 
whether they appear in the Constitution’s text. Any suggestion to the contrary would be a strained 
construction of the sentence, having no textual warrant. 
 
 



 
Where are these ‘other rights’ to be found? 
 
Since we have rights other than those that are enumerated, the natural question is where those 
rights are to be found.  They are found in the common law. This is the source of law to which the 
U.S. Supreme Court routinely looks when interpreting enumerated rights and when deciding 
whether a common law right enumerated in the Bill of Rights—such as the right bear arms or the 
right to jury trial—should be “incorporated” into the Fourteenth Amendment’s Due Process 
Clause to prohibit States from infringing them. 
 
What are these ‘other rights’? 
 
How to identify the other rights is the sixty-four-million-dollar question, and this is where 
historical context comes in. At common law and to our Founding Fathers these other rights 
would at least contain the three rights that were considered so fundamental that abridgement of 
any one of them was considered an act of injustice and government oppression: the right of 
personal security (which included protection of one’s life, limb, and reputation), liberty, and 
property.  
 
In fact, these three fundamental rights at common law were considered “absolute” in the sense 
that they were part of the nature of things and thus did not arise from mere social convention or 
convenience. They were God-given, you could say. 
 
These three rights were so fundamental that no person could be “deprived” of them “without due 
process of law,” as stated in the Due Process clauses in the Fifth and Fourteenth Amendments. 
 
Where are these three fundamental rights ‘enumerated’ in the Constitution? 
 
The three fundamental rights at common law are not enumerated as rights in the Due Process 
clauses. Of course, the due process clauses assume and are predicated on the existence of those 
three fundamental rights. But the due process clauses only “enumerate” the requirement that a 
certain kind of process be had according to law before the government may deny or diminish 
one’s life, liberty, or property. 
 
There are other rights enumerated in the Bill of Rights that are themselves predicated on the 
three absolute rights at common law. For instance, the Second Amendment right to bear arms 
serves to protect one’s life, liberty, and property. The Fourth Amendment right against unlawful 
searches and seizures countenances a person’s right to enjoyment of property. Yet the three 
fundamental rights at common law are not themselves enumerated anywhere in the Constitution 
or Bill of Rights.  



Is their absence of enumeration a cause to deny their existence?   No. Apart from their existence, 
there is no foundation or background for the rights that were enumerated, and no one would have 
any real reason to complain about government elimination of persons’ life, liberty, and property.  
 
Moreover, a person cannot be deprived of these rights by the private acts of other persons, which 
explains laws against murder, theft, and the life. If these three absolute rights did not exist, we 
would have no logical basis upon which to object to their diminution or denial by others either. 
However, because each of us possesses these three absolute rights, each of us owes a 
corresponding duty to others not to deprive them of these rights.  
 
This, then, has implications for those in civil government.  They have a duty to protect all 
persons in the enjoyment of these rights from the acts of others. Yet, the rights themselves are 
inalienable, and for that reason they are retained by the people. 
 
Denying the abiding inalienable existence of these three fundamental rights—whether by direct 
acts of civil government or by private persons—was precisely the point of the Ninth 
Amendment: the “enumeration of rights” cannot be “construed to deny or disparage” the 
fundamental rights at common law, not enumerated, that the people “retained” for themselves. 
 
Thus, for the U.S. Supreme Court to “interpret” an enumerated right, like the Due Process 
Clauses, to mandate the legally unimpeded killing of unborn children repudiates a fundamental 
common law right to life. The Supreme Court thereby falsely construes the enumerated right of 
due process in defiance of the retained, unenumerated common law right to life recognized by 
the Ninth Amendment. 
 
Because the three fundamental rights at common law were “retained by the people,” the people 
of the United States and of the several States, the Supreme Court cannot take them away from 
the people. It would be akin to stealing.  
 
Unfortunately, the people and the States can and do act as if they do not retain these rights, and 
thus permit the Court to ignore the Ninth Amendment and foist upon the States and people a 
false-to-the-Constitution interpretation of the Due Process Clause. We’ve been doing that for 47 
years. 
 
But the unborn aren’t ‘persons’ under the U.S. Constitution, right? 
 
Denying constitutional personhood to the unborn is a common resort by abortion proponents and 
prolife lawyers alike, each unfamiliar with the common law and the Ninth Amendment. Both are 
wrong. William Blackstone, described by the United States Supreme Court as “the preeminent 



authority on English law for the founding generation,” wrote that in the common law “the unborn 
in the mother’s womb, is supposed in law to be born for many purposes.” 
 
Was that understanding of the person at common law abandoned by the ratifiers of the Ninth 
Amendment? Nothing in the text of the amendment would lead to that conclusion. In fact, even 
in Roe, the Court noted that the unborn have property rights that can be protected in Court by a 
guardian ad litem. 
 
More importantly, since the three absolute rights at common law were “retained by the people,” 
the people have the power to specify and to apply them in such manner as they think best 
protects those rights. States’ power to do so is found in the Tenth Amendment, which says that 
the “powers not delegated to the United States by the Constitution, nor prohibited by it to the 
states, are reserved to the states respectively, or to the people.” 
 
Since the Ninth Amendment means that the fundamental rights to life, liberty, and property were 
“retained by the people,” no power over them was “delegated to the United States by the 
Constitution” in any absolute sense. Therefore, the States through common law adjudications or 
legislation can apply those rights as fitting to their respective jurisdictions. 
 
But didn’t the Fourteenth Amendment change all that? 
 
There is nothing in the text of the Fourteenth Amendment that repeals the Ninth Amendment and 
its conception of rights, or abolishes the three fundamental rights at common law, or transfers 
plenary jurisdiction over these rights to the federal government or the Supreme Court.  
Moreover, by prohibiting states from denying any person procedural due process in regard to any 
deprivation of the three absolute rights at common law or denying them equal protection of the 
laws, the Fourteenth Amendment made even more secure the “denial or disparagement” of those 
rights “retained by the people” through the Ninth Amendment. Abortion proponents would have 
to rebut both points before the Ninth Amendment could reasonably be described as an inkblot. 
 
Moreover, as to the Supreme Court’s use of the Fourteenth Amendment to prohibit State laws 
against abortion: Section 5 of the Fourteenth Amendment gives the power to enforce its 
prohibitions to Congress, not the judiciary.  
 
Not long after the Fourteenth Amendment was ratified, in Ex Parte Virginia, the U.S. Supreme 
Court said “[a]ll of the [civil war] amendments derive much of their force from this latter 
provision,” Section 5.  
 
The Court further explained the text of the Fourteenth Amendment:  
 



It is not said the judicial power of the general government shall extend to enforcing the 
prohibitions and to protecting the rights and immunities guaranteed. It is not said that 
branch of the government shall be authorized to declare void any action of a State in 
violation of the prohibitions. It is the power of Congress which has been enlarged. 
Congress is authorized to enforce the prohibitions by appropriate legislation. Some 
legislation is contemplated to make the amendments fully effective. 

 
Ex Parte Virginia thus condemns any use of the federal judicial power to invent and then enforce 
new, substantive rights through substantive due process. 
 
So, state legislatures, exercise the legitimate constitutional powers you possess to fulfill your 
duty to secure to all persons in your state—including the unborn—their fundamental right to life. 
And do so by specifically relying on the Ninth and Tenth amendments.  
 
Make the Supreme Court confront the long-neglected Ninth Amendment that was written 
specifically to preserve common law rights and liberties and ensure State-based representative 
self-government. It is time for the people, through their State representatives, to reclaim the 
rights and duties that the Supreme Court has baselessly told them are no longer theirs. 
 
© David E. Fowler, April 2021 
















































