IN THE UNITED STATES DISTRICT COURT FOR THE MIDDLE DISTRICT OF
TENNESSEE NASHVILLE DIVISION

L.W.etal.,
by and through her parents and next friends,
Samantha Williams and Brian Williams,

Plaintiffs, No. 3:23-cv-00376

JUDGE RICHARDSON
v.

JONATHAN SKRMETTI et al.,

Defendants.
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ARGUMENT
1. Introduction.

The interpretation of the Constitution must be “centered on constitutional text and history.”
N.Y. State Rifle & Pistol Assn. v. Bruen, 142 S.Ct. 2111, 2128-29 (2022) (emphasis added). Even
though Bruen adjudicated the constitutionality of a state law against a claimed Second Amendment
right, not the Fourteenth Amendment, this “standard accords with how we protect other
constitutional rights” and “assess” them. /d. at 2130; see also Dobbs v. Jackson Women'’s Health
Organization, 142 S.Ct. 2228, 2235 (2022) (“Historical inquiries of this nature are essential
whenever we are asked to recognize a new component of the ‘liberty’ protected by the Due Process
Clause because the term ‘liberty’ alone provides little guidance.”).

The issue in the present case is whether (1) the right of a parent in relation to his or her
minor child carries a “component” by which the parent can authorize third party medical providers

subject to state regulation to injure the healthy body and limbs of another person, even if that
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person is their minor child, and (2) that right is protected by the Fourteenth Amendment to the
United States Constitution.

IL. Common Law Must Be Used to Determine Non-Textual Constitutional Rights.

“The common law is our birthright and inheritance and that our ancestors brought hither
with them upon their emigration all of it, which was applicable to their situation. 7he whole
Structure of our present jurisprudence stands upon the original foundations of the common law.”
Joseph Story, Commentaries on the Constitution of the United States § 157 (emphasis added) citing
“Journal of Congress, Declaration of Rights of the Colonies, Oct. 14, 1774, p. 27 to 31. 1 Chalm.
Opinion, 202, 220, 295; 1 Chalm. Annals 677, 681, 682; 1 Tuck. Black. Comm. 385; 1 Kent’s
Comm. 322; Journal of Congress, 1774, p. 28, 29; 2 Wilson’s Law Lect. 48, 49, 50; I Tuck. Black.
Comm. App. 380 to 384; Van Ness v. Packard, 2 Peters’s Sup. R. 137, 144.”

Thus, the precepts of the common law make for a “nomenclature of which the framers of
the Constitution were familiar.” Minor v. Happersett, 88 U.S. 162, 167 (1875). Consequently,
“[t]he interpretation of the Constitution of the United States is necessarily influenced by the fact
that its provisions are framed in the language of the English common law, and are to be read in the
light of its history.” Smith v. Alabama,124 U.S. 465, 478 (1888); James Stoner, Common-Law
Liberty: Rethinking American Constitutionalism (University Press of Kansas, 2003), 17-21
(summarizing common law background of constitutional provisions).

With respect to the English common law upon which Justice Story said “our jurisprudence

29 ¢¢

stands,” “as clear perhaps as any, which can be stated, as presumptively adopted, or applicable” in

the colonies was “protection from personal injuries.” Story, Commentaries, § 149.

This common law right to protection from personal injuries by third parties was not

abrogated by the Fourteenth Amendment’s Due Process Clause. With respect to due process, “[t]he
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conclusion is . . . irresistible, that when the same phrase was employed in the Fourteenth
Amendment to restrain the action of the States, it was used in the same sense and with no greater
extent” than was true of the Fifth Amendment. Hurtado v. California, 110 U.S. 516, 535 (1884).
And “[d]ue process of law” under the Fifth Amendment is to be “interpreted according to the
principles of the common law.” Id. at 535 (emphasis added); see also Obergefell v. Hodges, 135
S.Ct. 2584, 2633 (Thomas, J., dissenting) citing Munn v. lllinois, 94 U. S. 113 (1877) as an
“example” of when “the Court recognized the relationship between the two Due Process Clauses
and Magna Carta, see id., at 123-124, and implicitly rejected the dissent's argument that ""liberty""'

encompassed "something more . . . than mere freedom from physical restraint or the bounds of a

prison," id., at 142 (Field, J., dissenting).”

III.  The Absolute Right of “Personal Security” at Common Law Protects All Persons
from Personal Injury by Third Parties.

At common law, persons had three absolute rights: Personal security, liberty, and property.
1 William Blackstone, Commentaries on the Laws of England (1765), *129 (hereinafter
“Blackstone’s Commentaries”) “[T]he preservation of these, inviolate, may justly be said to
include the preservation of our civil immunities in their largest and most extensive sense.” /d.
Thus, “the first and primary end of human laws is to maintain and regulate these absolute rights of
individuals.” /d. at *124.

“The right of personal security consists in a person’s legal and uninterrupted enjoyment of
his life, his limbs, his body, his health, and his reputation. /d. at *129. This right extends not just
to “those limbs and members that may be necessary to a man in order to defend himself or annoy

his enemy,” but “the rest of his person or body is also entitled, by the same natural right, to security
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from the corporal? insults of menaces, assaults, beating, and wounding; though such insults
amount not to destruction of life or member.” Id. at 134 (emphasis added). It includes “[t]he
preservation of a man’s health from such practices as may prejudice or annoy it.” Id. Thus, “[t]he
least touching of another’s person wilfully (sic), or in anger, is a battery; for the law cannot draw
the line between different degrees of violence, and therefore totally prohibits the first and lowest
stage of it; every man’s person being sacred, and no other having a right to meddle with it in any
the slightest manner.” Blackstone’s Commentaries, Book 111, *120.

It is appropriate, then, for this Court to ask the same question about the Fourteenth
Amendment posed by the United States Supreme Court about the first ten amendments: If the
members of Congress, in later proposing for ratification the Fourteenth Amendment, had “engaged
in the extraordinary occupation of [allegedly] improving the constitutions of the several states” by
forbidding States to protect the body, limbs, and physical health of persons “would they not have
declared this purpose in plain and intelligible language?”” Barron v. Baltimore, 32 U.S. 243 (1833).

The answer must be no for two reasons. First, the state has a duty to protect all persons
from such injuries by third parties. A right in a parent to authorize, on behalf of his or her minor
child, a third party to inflict a personal injury to that child violates the absolute right to personal

security and the duty owed to that child by the third party, and it is a violation of the parent’s duty?

2 According to Webster’s 1828 Dictionary, the word “corporal” was defined as: “1. Belonging or
relating to the body; as corporal pain, opposed to mental,” 2. Material; not spiritual.” (emphasis
in the original). While not all persons today may accord a spiritual dimension to the cosmos or to
human existence (persons), the very nature of the Plaintiffs’ transgender claims is that there is a
non-material component to human existence not dependent on the corporal. Plaintiffs have
certainly conceded that their claim rests upon that which is “mental,” meaning it is the scope of
the injuries from which persons were then protected at common law.

3 At common law “rights of persons” are those “such as are due from every citizen” and “such as
belong to him.” Blackstone’s Commentaries, *123. “[R]ights as well as duties” are reciprocal “of
each other.” 1d.
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to secure the child’s absolute right to personal security. As respect parents, “protection” of their
children, like maintenance, was considered “a natural duty.” Blackstone’s Commentaries, * 450.
And the Supreme Court has recognized that rights of parents are in accord with their “natural duty.”
Meyer v. Nebraska, 262 U.S. 390, 400 (1923).

Second, to construe an enumerated right to due process to “deny or disparage others
retained by the people,” such as the common law right to personal security, is forbidden by the
text* and history> of the Ninth Amendment.® Michael Stokes Paulsen, Does the Constitution
Prescribe Rules for Its Own Interpretation? 103 Nw. U.L. REV. 857, 884 (2009) (noting it “is
remarkable that, in the voluminous academic discussion of the Ninth Amendment, so little is made
of the obvious textual fact that the Ninth Amendment is a rule of construction™).

IV.  Conclusion.

Whatever other sources this Court may consider for identifying rights and incorporating
them against the states under the Fourteenth Amendment’s Due Process Clause, the rights of the
people in the states must be anchored in the extant common law in the several states to be
incorporated into the Fourteenth Amendment. Heller, 554 U. S., at 634—635 (“Constitutional

rights are enshrined with the scope they were understood to have when the people adopted

4 The enumeration in the Constitution, of certain rights, shall not be construed to deny or
disparage others retained by the people.”

> “This clause was manifestly introduced to prevent any perverse, or ingenious misapplication of
the well known maxim, that an affirmation in particular cases implies a negation in all others; and
e converso, that a negation in particular cases implies, an affirmation in all others.” Story,
Commentaries, §1898. See also Benjamin F. Wright (ed.) (2002) The Federalist, Paper No. 83
(Hamilton), 519. (New York, NY: MetroBooks) (“Every man of discernment must at once
perceive the wide difference between SILENCE and ABOLITION. . . . The true test, therefore, of
a just application of [“rules of legal interpretation™] is its conformity to the source from which they
are derived,” namely, the common law.).

6 “The enumeration in the Constitution, of certain rights, shall not be construed to deny or
disparage others retained by the people.”
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them.”).” This court should not add a “component” to the rights of parents that may be protected
by the Constitution a right to authorize a third party subject to state regulation to injure the body,

limbs, or health an otherwise healthy and properly function person, even if their child.

Dated: Respectfully submitted,

David Fowler, Esq.

Counsel for Constitutional Government
Defense Fund

1113 Murfreesboro Road, No. 106-167

Franklin, TN. 37064-167

7 The Second Amendment was adopted in 1791; the Fourteenth in 1868.
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